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NEW Investment Tax Break 2009 e-Paper: Your guide to the new Tax Break rules 


The deadline to take advantage of the Government's 30% investment Tax Break is 30 June 2009. Exclusive to the Taxation Institute, the Investment Tax Break 2009 e-Paper (+ Bonus update) is a practical, easy to follow explanation of how the rules operate, tips and traps to avoid and how to make best use of them for your clients. ePaper current as of 1 May 2009.

Click here for more.
BUDGET OVERVIEW

Introduction
At 7.30pm on 12 May 2009, the Treasurer, Wayne Swan, delivered the 2009-10 Commonwealth Budget, the second for the Rudd Labor Government. The Treasurer is forecasting a cash deficit for the 2009-10 year of $57.6 billion (being 4.9% of GDP), with the fiscal or accrual deficit estimated at $53.1 billion (being 4.5% of GDP).

After all the pre-Budget leaks, there are very few tax surprises in the Budget. One surprise is that the denial of non-commercial losses is to be limited to taxpayers with an adjusted taxable income of over $250,000, with the existing rules to continue to apply to other taxpayers.

As foreshadowed, the concessional contributions caps, including the transitional cap for over 55s has been halved from 2009-10.

The Government has also used the Budget to release its response to a number of Board of Taxation reports.

A summary of the Budget details are set out below.
Taxation Institute says "Unique opportunities and challenges"
The Taxation Institute of Australia says that the 2009-10 Budget has both innovative and negative aspects.

Taxation Institute President, Joan Roberts FTIA, in acknowledging the Government's need to reduce expenditure, questioned whether the policy options adopted are consistent with the aspirations of Australia's Future Tax System Review (the so called "Henry Review") of a sustainable tax system for the 21st century that exhibits simplicity, equity and efficiency.

"The new thresholds for private heath insurance rebate, up front tax exemption for employee share schemes, and the three private insurance tiers are examples where short term revenue savings policies have the potential to entrench high effective marginal rates," Ms. Roberts said today. "There is also a loss of simplicity through multiple tests". 

"We believe that serious thought should be given to minimizing the potential for these thresholds to entrench high effective marginal rates."

Opportunities include the adoption of the Board of Taxation's recommendations regarding managed investment trusts, off market buy backs, foreign source income anti-tax-deferral (attribution) regimes and GST administration.

"The up lift in the rate of the small business tax break and its extension of time combined with an increase in the R & D expenditure cap are further opportunities that should provide a strong impetuous for small business to invest. The simplified R & D Tax Credit scheme has the potential to continue that growth. It is a pity that the issue of the flow through of the tax break from lessor to lessee is not addressed as this will be a major impediment to taxpayers leasing business assets," she said.

"The reintroduction of the application of the foreign tax offset to income earned by Australians working offshore for in excess of 90 days will introduce large compliance costs challenges for affected taxpayers" said Ms Roberts. "The original compliance costs savings that underlay the introduction of the exemption appear to have been ignored. For a relatively modest gain ordinary Australians working offshore will once again face that compliance cost nightmare."

"In summary the 2009-10 budget offers both opportunities and challenges." said Ms Roberts. "The Taxation Institute looks forward to examining the Budget announcements in more detail and consulting with the Government to ensure the opportunities are delivered efficiently and with minimum compliance cost." 

For a copy of the Taxation Institute's media release, 12 May 2009, go here.
ACCESS THE BUDGET PAPERS ON THE NET

Where to find the Budget papers on the net
The Budget papers are available for viewing and downloading from the internet at the following alternative sites:

Treasury
Australian Government
Parliament of Australia
Department of Finance and Deregulation
ATO
INTEGRITY MEASURES

Tightening access to non commercial business losses
The Government will tighten the application of the rules on the use of non commercial losses to prevent high income individuals from offsetting excess deductions from non commercial business activities against salary and other income.

The measure will ensure excess deductions from unprofitable business activities cannot be used to reduce salary and wage income of high income earners. Taxpayers with an adjusted taxable income of over $250,000 will instead have excess deductions quarantined to the business activity. The existing rules will continue to apply to taxpayers with an adjusted taxable income of $250,000 or less. 

Taxpayers will still have the ability to apply to the Commissioner of Taxation for relief from the rules if there are exceptional circumstances or because the nature of the activities means that a taxpayer is temporarily carrying on an uncommercial business but the activities they are undertaking are nonetheless independently assessed as commercially viable.

The measure has effect from the 2009-10 income year. 

For more information, see the Treasurer's media release, No 2009/67, 12 May 2009.

Targeting the concessions for Employee Share Schemes
The Government has announced measures that will remove the inconsistency which currently exists between the two types of employee share schemes: qualifying shares schemes and non-qualifying share schemes. The measures will maintain the incentives for low and middle-income earners to access such schemes.

Currently an employee under a qualifying share scheme can elect to be assessed on discounts provided on shares or rights in the income year the shares or rights are acquired. If no election is made, the discount (which includes gains on shares or rights) is taxed at a later time (such as when restrictions on the shares or rights are lifted). If an employee elects to be taxed upfront they receive a tax exemption of up to $1,000 on the discount.

In comparison, if the shares or options are issued under a non-qualifying scheme, the employee is taxed on the discount when he or she acquires the shares or options. This means they do not enjoy the tax benefits associated with qualifying employee share schemes.

Under the new arrangements announced today, all discounts on shares and options provided under an employee share scheme - either qualifying or non-qualifying -will be assessed in the income year in which they are acquired. That is, employees acquiring shares or options under qualifying employee share schemes will no longer be able to elect to defer taxation on their discount to a later time. This will ensure that all forms of remuneration are taxable in the year the remuneration is received.

The Government will also limit access to the $1,000 upfront concession. The $1,000 upfront tax exemption will be limited to those employees with a taxable income of less than $60,000 after
adjustment for fringe benefits, salary sacrifice and negative gearing losses.

The measure will take effect with respect to shares and rights acquired after 7:30pm (AEST) on 12 May 2009. 

For more information, see the Treasurer's media release, No 2009/65, 12 May 2009.

Targeting overseas employment income exemption
The Government will better target the income tax exemption for foreign employment income, with effect from 1 July 2009. The exemption will apply to income earned as an aid worker, a charitable worker, under certain types of government employment or on projects that are in the national interest. 

Currently, certain foreign employment income earned by Australians working overseas for a continuous period of 91 days or more is exempt from income tax. The original intent of this measure was to relieve double taxation, however, in practice little foreign tax may actually be paid on the foreign income concerned.

Instead, subject to the aforementioned exemptions, foreign employment income will generally become taxable and taxpayers will be entitled to a foreign income tax offset for foreign tax paid on the foreign employment income. This will relieve double taxation for those individuals.

For more information, see the Treasurer's media release, No 2009/66, 12 May 2009.
Tightening the non commercial loan rules
The Government will ensure that benefits provided by a private company to its shareholders or their associates are taxed by tightening the rules that prevent shareholders and their associates avoiding tax on distributions and benefits they receive from private companies. The measure extends the non commercial loan rules to include payments by way of a licence or right to use real property and chattels. This reduces the scope for private companies to allow their shareholders or associates to use company assets such as real estate, cars and boats for free, or at less than their arm's length value.

Other technical amendments will be made to strengthen Division 7A, including to ensure that corporate limited partnerships cannot be used to circumvent its operation. The measure has effect from 1 July 2009. 

For more information, see the Treasurer's media release, No 2009/67, 12 May 2009.

Extending the TFN withholding arrangements to closely held trusts
The Government will extend the tax file number (TFN) withholding arrangements to closely held trusts (which are trusts that generally have fewer than 20 beneficiaries), including family trusts, with effect from the 2010-11 income year. The measure will ensure that assessable distributions to beneficiaries of closely held trusts align with the amounts included by these beneficiaries in their tax returns. The measure will not apply to income upon which tax is directly payable by the trustee of the trust, such as the income assessable to minors. Individuals who have tax withheld by trustees can claim a credit for that tax in their tax return. The measure also aligns with the Government's commitment to ensure a high level of compliance with existing taxation laws by improving the efficiency and effectiveness of the ATO's income matching system.

For more information, see the Treasurer's media release, No 2009/67, 12 May 2009.

SMALL BUSINESS MEASURES

Extension of Small Business and General Business Tax Break
The Government will expand the Small Business and General Business Tax Break announced in the February 2009 Updated Economic and Fiscal Outlook to provide additional assistance to small businesses. A bonus deduction of 50% will be available to small businesses that acquire an eligible asset between 13 December 2008 and 31 December 2009 and install it ready for use by 31 December 2010. The previously announced 30% and 10% bonuses will continue to apply to all other businesses.

Small businesses only need to invest a minimum of $1,000 per asset in order to qualify for the Tax Break. Under enhancements to the Tax Break announced in March 2009, they can also amalgamate their expenditure on batches and sets of assets in order to meet this threshold.

For more information, see the Treasurer's media release, No 2009/61, 12 May 2009.

SUPERANNUATION

Reducing the concessional contributions caps
The Government will reduce the concessional contributions cap to $25,000 per annum (indexed), with effect from the 2009-10 financial year. The transitional concessional contributions cap (applicable to individuals aged 50 and over for the 2009-10, 2010-11 and 2011-12 financial years) will be reduced to $50,000 per annum.

"Grandfathering" arrangements will apply to certain members with defined benefit interests as at 12 May 2009 whose notional taxed contributions would otherwise exceed the reduced cap. Similar arrangements were applied when the concessional contributions cap was first introduced.

The annual cap on non concessional contributions is $150,000 per annum for the 2008-09 financial year and will remain at that level in 2009-10. In the future, the cap will be calculated as six times the level of the (indexed) concessional contributions cap.

For more information, see the Minister for Superannuation and Corporate Law's media release, No 2009/56, 12 May 2009.

Temporary reductions in the co-contribution
The Government will temporarily reduce the level of the superannuation co-contribution. The Government will reduce the superannuation co-contribution matching rate from 150% to 100% for contributions made in the 2009-10, 2010-11 and 2011-12income years, and to 125% for contributions made in the 2012-13 and 2013-14 income years.

The maximum co-contributions payable will also be reduced accordingly to $1,000 for contributions made in the 2009-10, 2010-11 and 2011-12 income years, and to $1,250 for contributions made in the 2012-13 and 2013-14 income years.

The co-contribution matching rate and maximum payable will return to 150% and $1,500 for contributions made in the 2014-15 and later income years.

For more information, see the Minister for Superannuation and Corporate Law's media release, No 2009/56, 12 May 2009.

Account based pensions - further drawdown relief for retirees
The Government will halve the minimum payment amounts for account based pensions for 2009-10. This follows the previous relief provided for retirees which halved the minimum payment amounts for 2008-09.

For more information, see the joint media release by the Treasurer, Wayne Swan, Minister for Families, Housing, Community Services and Indigenous Affairs, Jenny Macklin, and the Minister for Superannuation and Corporate LawAssistance, Senator Nick Sherry, No 2009/63, 12 May 2009.

GOVERNMENT RESPONSE TO BOARD OF TAXATION REVIEWS

Managed investment trusts (MITs)
The Government will allow Australian managed investment trusts (MITs), except those that are taxed like companies, to make an irrevocable election to apply the capital gains tax (CGT) regime as the primary code for taxing certain disposals of assets, with effect from the 2008 09 income year. This measure implements the interim advice of the Board of Taxation review of taxation of MITs.

This measure will ensure that the taxation treatment of disposals of assets (primarily shares in a company, units in a unit trust and real property investments) by MITs is consistent with the taxation treatment of disposals of similar investments by complying superannuation funds, subject to appropriate integrity rules including that the investments meet the eligible investment business rules in Division 6C of the Income Tax Assessment Act 1936.

MITs that can elect into the regime will be required to make an irrevocable election to apply the CGT regime to all disposals of eligible investments in the first income year that commences on or after the 2008-09 income year. Currently, gains and losses on disposal of investments by MITs may be on capital or revenue account, depending upon the characterisation of the investment activities concerned.

This measure furthers the Government's commitment to promote Australia as a financial services hub and will ensure that Australian managed funds remain competitive in global financial markets.

For more information, see the Assistant Treasurer's media release, No 2009/49, 12 May 2009.

For a copy of the Board's report, go here.

Anti-tax-deferral (attribution) rules
The Government will reform Australia's anti tax deferral (attribution) regimes which ensure that residents can not accumulate income offshore and thereby defer, or even avoid, Australian tax, with effect for income years on or after Royal Assent to the legislation.

These changes implement most of the recommendations of the Board of Taxation review of the attribution regimes. To implement the Board's recommendations, the Government will:

· modernise the controlled foreign company (CFC) provisions and rewrite them into the Income Tax Assessment Act 1997;

· repeal and replace the foreign investment fund (FIF) provisions with a specific narrowly defined anti avoidance rule; 

· repeal the deemed present entitlement rules; and 

· amend the transferor trust rules to enhance their effectiveness and improve their integrity. 

The Assistant Treasurer, Chris Bowen, said that the abolition of the FIF rules - in conjunction with rewriting the CFC rules (which together comprise almost 25% of the ITAA 1936) into the ITAA 1997 - will bring the consolidation of the two income tax acts much closer.

Given that the revenue implications of the proposed reforms must be balanced against other pressing needs within the Australian budget, the listed public company exemption (recommendation 2 of the Board) will not proceed. However this is not fundamental to proceeding with the framework reforms to the attribution rules recommended by the Board.

The Government will consult on the implementation of these reforms.

For more information, see the Assistant Treasurer's media release, No 2009/49, 12 May 2009.

For a copy of the Board's report, go here.

Off market share buy backs 
The Government will implement the recommendations of the Board of Taxation to improve the taxation treatment of off market share buy backs, with effect from the date of Royal Assent of the amending legislation.

Off market share buy backs are a mechanism for companies to return surplus capital to shareholders, and therefore facilitate the optimal allocation of capital across the economy. To implement the Board's recommendations, the Government will introduce legislation to:

· establish a self executing specific provision to debit the franking account of a company that undertakes an off market share buy back to cancel the tax benefit of streaming imputation credits from non resident to resident shareholders; 

· deny notional losses to shareholders that participate in off market share buy backs conducted by listed companies; 

· modify the income tax law to specify the basis for determining the capital/dividend split, extend the period of lodgement for a distribution statement for a company conducting an off market share buy back, and confirm that certain integrity rules do not apply to tender style off market share buy backs; and 

· transfer the share buy back provisions from the Income Tax Assessment Act 1936 to the Income Tax Assessment Act 1997. 

The Government also endorses the Board recommendation that the ATO remove the '14% administrative cap' on the level of discount for off market share buy backs undertaken by listed companies.

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009.

For a copy of the Board's report, go here.

GST administration
The Government will take steps to streamline and improve the legal framework for the administration of the GST by implementing a number of recommendations made by the Board of Taxation following its review of this issue. The package of reforms will reduce the compliance costs of the GST and achieve greater standardisation between the GST and income tax regimes. In addition, reviews are being undertaken by Treasury of the GST margin scheme provisions and the GST financial services provisions to simplify their operation whilst maintaining the current policy.

The key components of the package announced by the Government include:

· harmonising the GST law and the income tax self assessment regime and rulings regime; 

· adopting more principled and flexible GST grouping rules; 

· simplifying the GST adjustment provisions; and 

· reforming the GST treatment of sales of going concerns and farmland. 

Following on from the Board's review in GST administration, the Government has further asked the Board to examine the application of the GST to cross-border transactions, with a particular focus on the extent of involvement of non-residents in the GST. This review will ensure that transactions are treated in an efficient and effective way under the GST. 

The Government will further improve the operation of the GST law through amendments that will streamline its application to the domestic transport of imported and exported goods. This measure is subject to the unanimous agreement of the States and Territories. 

Most of the recommendations with substantial changes to the GST law will apply from 1 July 2010, with recommendation 20 applying from 7.30pm (AEST) on 12 May 2009.

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009 and media release, No 2009/42, 12 May 2009.

For a copy of the Board's report, go here.
OTHER MEASURES

CGT - limited roll-over for fixed trusts
The Government will provide a limited CGT roll-over for assets transferred between trusts that have the same beneficiaries with the same entitlements and no material discretionary elements (typically referred to as fixed trusts), with effect from 1 November 2008. Typically, the transfer of assets from one trust to another would trigger a CGT taxing point.

As a result of this measure, trustees of eligible trusts will be able to defer the CGT consequences of the asset transfer until the receiving trust subsequently deals with the asset. This will allow eligible trusts to restructure without immediate CGT consequences. The measure will be accompanied by appropriate integrity rules. 

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009.

Increase in the Medicare levy low-income thresholds
The Government will increase the Medicare levy low income thresholds to $17,794 for individuals and $30,025 for individuals in families, with effect from 1 July 2008. This measure has an ongoing cost to revenue which is estimated to be $205.0 million over the forward estimates period.

The additional amount of threshold for each dependent child or student will also increase to $2,757. The increase in these thresholds takes into account movements in the Consumer Price Index and ensures that low income families and individuals are not liable to pay the Medicare levy. 

The Government will also increase the Medicare levy threshold for pensioners below Age Pension age to $25,299, with effect from 1 July 2008. This increase will ensure that pensioners below Age Pension age do not pay the Medicare levy when they do not have an income tax liability.

For more information, see the Assistant Treasurer's media release, No 2009/45, 12 May 2009.

Repeal of unlimited amendment periods
The Government announces tonight that it will move to repeal over 100 provisions in the income tax laws that currently provide the Commissioner with an unlimited period in which to amend an item in a taxpayer's income tax return.

The Government will also shortly release for public comment a discussion paper proposing guidelines for the design of election provisions in the income tax law with a view to increasing consistency and reducing uncertainty in relation to these provisions.

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009.

Discussion paper on anti avoidance provisions
The Government has announced that it will shortly release a discussion paper canvassing options to consolidate, streamline and improve the operation of provisions designed to counter tax avoidance.

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009.

Tax Design Review Panel recommendations
As announced on 22 August 2008, the Government accepted in principle all the recommendations of the Tax Design Review Panel which examined ways to reduce delays in introducing tax legislation and improve the quality of taxation legislation. The Government will implement the one outstanding recommendation to make greater use of private sector experts in the tax design process as recommended by the Panel. The Government will provide Treasury with additional funding to fund private sector expert input on the practical and commercial issues arising from proposed tax changes which will lead to improved tax legislation.

The Government has also released a discussion paper to progress the Panel's recommendation that consideration be given to whether or not the Commissioner of Taxation should be given further power to modify the tax law to give relief to taxpayers as announced by the Assistant Treasurer, Chris Bowen, on 13 March 2009. The paper - which canvasses the pros and cons of an extra-statutory concession - seeks views on how a provision could be designed and implemented if introduced. The paper, copies of which can be obtained from the Treasury website, will be open for consultation for eight weeks.

For more information, see the Assistant Treasurer's media release, No 2009/48, 12 May 2009.

Interim response to Word Investments case
The Assistant Treasurer, Chris Bowen, has announced the Government's interim response to the High Court of Australia's decision in Federal Commissioner of Taxation v Word Investments.

The High Court handed down its decision on 3 December 2008. Two issues were resolved in favour of the taxpayer and contrary to longstanding ATO tax rulings:

· commercial businesses with charitable objects that direct their profits to charities are eligible for endorsement by the ATO as tax concession charities and therefore have access to a number of tax concessions; and 

· charities are considered to be pursuing their objectives principally 'in Australia' if they merely pass funds within Australia to another charity that conducts its activities
overseas. 

In response, firstly, the Government will amend the 'in Australia' requirements in Division 50 of the Income Tax Assessment Act 1997 to ensure that Parliament retains the ability to fully scrutinise those organisations seeking to pass money to overseas charities and other entities. This measure will have effect from the date of Royal Assent of the amending legislation. The measure will reverse the decision that charities and other income tax exempt entities can direct funds to overseas projects outside the current restrictions. The measure will reinstate the principles underlying the current integrity rules. The proposed changes will be subject to public consultation.

Secondly, the Government notes the competitive neutrality issues that the Court's decision may raise and the differing approaches of other countries in dealing with those issues. The Government intends to await the outcome of the Henry Review into Australia's future tax system and the Productivity Commission's inquiry into the contribution of the not-for-profit sector before further responding to the Court's decision.

The Government recognises that it would be pre-emptive for it to determine the best reform for the charitable sector while specialised reviews are expected to examine the issue in detail and obtain community views. Whilst the Government awaits the reports of the reviews, it has asked Treasury and the ATO to monitor the sector and advise it immediately should any adverse implications arise. The Government is prepared to act sooner should any adverse implications arise.

For more information, see the Assistant Treasurer's media release, No 2009/43, 12 May 2009.

R&D tax credit
The Rudd Government will simplify and enhance the Research and Development (R&D) Tax Concession so that it provides better incentives and more support for Australian jobs in the face of the global recession. From 2010-11, the Government will replace the complex and outdated R&D Tax Concession with a simplified R&D Tax Credit which cuts red tape and provides a better incentive for business to invest in research and innovation.

For more information, see the Treasurer's media release, No 2009/62, 12 May 2009.

Entrepreneurs' tax offset - defer application of income test

The Government will defer the application of the income test for the entrepreneurs' tax offset (ETO) announced in the 2008 09 Budget for 12 months. This measure has a cost to revenue which is estimated to be $38 million over the forward estimates period.

The deferral ensures that the timing and nature of the income test is consistent with the Government's broader income testing reforms. The Government will consult on the form of the income test, which will apply from the 2009 10 financial year.

See Budget Paper No 2, p 14.
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Looking for experienced tax professionals for your practice? Advertise your vacancy at Tax Careers, a new service by the Taxation Institute of Australia. Special rates available for Members.

For more information and to view current jobs visit TaxCareeers@taxinstitute.com.au.

Feedback

Please send feedback to publications@taxinstitute.com.au. 
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